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THE IOCA NAnONA&. BUILOINI coorn,,,

1_.'.4lnterseatncdrifts: \\'hereone snow driftInter~
another It an anete as depicted in filure 1608.7.4. t.~ maxi·
mum unil prea&n ot'1hc dnfl u-.:aJl be takeft u &he arelter of
the twO individual drifU. but not the sum of the LWO.

A,," •.7.•
I1n'£RStCT1l8 SNOW DRIfTS

1-..SlkllillSIlOW: Lowuruufli which :arc lUCllCd below roofs
hlvin'lll1opc '1C&ICr (haD 20 Ileana (Ojj rad) iblllJ be de­
liped tOl aft mc.e.. ill drift hei&tx of0.4 h.,. pr'O\·fded that Ihe
""Ill drill lllll'dulrae (hJ ... 0." II)~l nOI exceed the hcilht of
dierod.bove the ulliform snow dcpd: (h••".) (liCC Pipre 1608.8
for dcpiccion uf h~ IIIld h). Shdinc SDOW liblll noc be COftlldtNd
..'here \he Jo~ roof is horizontaUy separaced from lht h1lhcr
roof by a distance (Sl ~rtat.r thtan 'he differencc in hciJht
~een the upper Dud lowerroofll (It,) or 20 feer (6096 mm) (5CC

Piawe 'Q.I).

1-·-- w. ----4-- II,

..........
AMmOIIAL""'11DUE TO IUDlNlIIOW

SIC11OI1 ,1It.' WlIID lOADS

HSI!!!'!I-cauMd bv wi. in 1ft] droY~IOVided (or
• orsliiD CCiIiiPG wiiti sccuon 0 7 IlsIeG in

Chapeer 35. Where tb. provisions of ASCE 7 listed in ChIpIer
3' are utilized. the ptOYilions 0( Seclion J609.1.41bd apply.
1be ktic wind speed shill be dlalrmineci In ICCordIra wida
Scion 1609.3.1bt UpoRIlI callJOIY shall be i.
atearducl wirb s.c:ciCln 18.4. The imponuc:e tac:corucldw
mhdnNlln~ wiItt/ 101111 Iha1l be dclcnninecl in ac:cadIIICc
wkb SecUons 1609.S Ind J609.6. \II,nd IDGtllon lhe baildi..·,
main windfnrce.railltiftl 1)'1taft ,haJJ be dCltrmined in~..cxd·
ala wilh Section 1609.7.8Gi1clinl cumponcnt and c:IlddiAC
wind In_ dW1 be cktalidilCd in accordance willa StctiDft
1609.'. ,"lid loatis 01 tIIuCt1t.e. omer lbIft buildi.1S1bII be
dclcrmiJlecl.in accoNIDce willl Soccion 1609.9. Root owrhlap
sJIIll be deIlped tor wmtllfN.lds in accordance wiCh SICdon
1609. JO. WcJ:! tt!lyi'jM .,.shall be deaipec! for wiIuI
1_,ln ace e with Secdan ) 108.4. $~ c • b. ~1C"\.".1.-

1••1.1 DtIip prom_. Umllalio....: The dailD provi.
slou In Stction l609.0 an limned 1o builcJinp or ctbL"f
StrUCUftI which are sited such that wind channeU.. effects
orbuff'llinl in the wab o£upv.ind ob5tructionll do not mcril
11tcrnali\-c desi.p pIOCCCiun:s. The dcsian ptOVisioas aD Ibis
S4VJricul1ha11 net be UCililed fell' 1M dta11ft or dome bliWiqs
otlCNCCwa BuUdinp aid other scruClllrtS which areOUllick
of \he scope of the dtsip provisioDS of this naion shill be
_iped for wind latUh by ao appro..,'ed alternative Gclip
pn:adare or tba wind tUllJlCI tat pmc:cdurc in ASCE 71i1ac:d
in0lpcr3S.

U".l.2 ""lad .... dati.. treftioa aDd~
..... Adoqale temporary brKina $hall bo pcovicltd to
rwlst wi,J ItHUil"R on S1I'UCtwaJ components And slnaUnl
auembl:aps durin. the CtOC1lon ~nd COnllUllCdoll ph....

1"'.1.3 Over1Urnlacud slidJIII: Theovenumin; D\OI'I1Cnt
M 'o"'lnd ICHMIIhIU not e~eetel cwo-chiret. of tho dttlll·l*
sllbi1um, moment unJcss the buildinl or Itrue:tlIn: ill ....
cIIoIaI1D..lillie CXCCII ft1OII1eIIt. Mere the total ......
rene chic lO frictiun is insutrJCic:ntlo prnCDI widin,. 1DCbot·
... sbIIl be provided 10 resist tbe .xcelllUdinc force.

1-'1.4Upill ........ Ronf &J.k and hm1na _. be
IIICtlorId to KupJIORil' cClIIltnlctioa and the ~uppaniJIlcan­
IOlIUcliaa. illc:iudinl the foundrd&ca. sball be IIIdtcnd when:
..... to ..... lbe wimJ uplift ,_. A muimwa or.,.
lhitdll of lb. tlHd1_....1be canaidc'd in dcccnninInI­
railClllC' co I" uplift IDtItI. Uplift. in CJtCCII of .. IaIaI
reduced tJ~lIdI~ sball be resisted byfounditiOll DDCborqe.

leot.2D11Ri....The followin, wurdsDDd lerms .... rurtb:
PurpoIOI of IhislCtion and IiUMd elMwbere in this code.haYe
the meaninp shown herein.

CD.p__II ....'4'. £IcaacntI thlt are direcal, IoMftl
by Ihc wind or tnIftIIcr wind loads 10 lhe mIin wiftdforce­
""'asyltenL

Malaw~ .,.....: An ISlIembJaI' of IftIPiGr
stnICtUal .meatS _peG to provide suppelt for c-.po.
DtMS and cJacldln1 .. P"Mde la.rat .labUlIY tor die
buildhm.
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1.7.5 ....: Rain loads \Iulized In the combinarion of
I.. specified in Section 1613.0 shaU be caulllld in accord­
ance with Seccion aof ASCE i 1I.r.d in CbIpfer 3S. For roofs
wich a slope less I.hIn onc.(ourch UDit velliCil in 12 units hon­
lOMI1 (I~: 12). the _In calculations IhIU include veriftClllon
of the prevefttiOft of pclBdlfta insubility in ICCOrclance wkh
Staion 8.4 of ASa 7 lilted in Chapter 35. R.oofs wich provl­
s'" tor COIIUOlltd dtainMfc ,hall be delilMd in ICCClr'dance
with Secdon 8.5 of ASCE 7 li.ted an Chapter 35.
1"" $pedal purpose rooII: Where occupied for incidental
promcnaclc PurpoMI. roofs .ball be desi" lot a minimWll JilI~
1_ of 60 P5f (2873 Pa) and Joo pat' (4788 Pa) while de&ipcd
(or roof pnicns or UMmbl) or educational occupaftCies.

187.6.1 LaDckcaped roofs: Wlauc rogq '" \0 be laftd­
s~.the unilcxm deaian lilt' It:NId in thela~ area
sball be 20 psf (95& Pll). The weiaht of the lancllc:apinc
materials shall be cOI\»idcnd as d,ad loud and shall be com­
puted on the basis or ~ldunation of the soil.

I~.U Fabricaw_DIS and caaopies; ~ere .",'lIinp and
caDCpics are coveJed with alClbric malCrial ~ach awniDCS and
canopia mall be dal~ed ror l uniform liw 1000d of S ~f
(1168 PI) U Mil as (ot SlOW lotHi.l and wiNI10tJds lIS
.,.cir. in Sections 1•.0 and 1609.0.

18870USpeciIlpurpose raofl: Roofs 10 be utiljzed (oromer
spocial purposes shall be dcsisned for appropriate load.!. or
as oc.hcrwi. approved.

IICT1GN ' ••11 SNOW LOADS

1-. GeMraJ:~ IOfIrh.!!!IIUlI.JtIImMf in
~ with~ or shill cOlftPly with secuon 7 uf
ADftrMiil m et\iIPef 3'. but the deli... roof Iotld shall not
bel_ dIaD dw determined by Sec1ion 1607.0.

1~ DeIad....; The follow\oa words and terms shill. forthc
purposes ofthis section and IS used elsewhere in this code. h:l\'c
tbe IIICIDintllhowa herein.

GI'II....
c. 1 hated II"ftIIboaIe: A prad1lCd0ll or retaiJ
......sc widllca....YmaiIaiDcd iaecriarllmplQlUN
0150.....F. (10depleS C., ermoredutiqWU-InOM'"
Such~.. 1haU alao have a~ ancftdlnt on
dill) at aU timea or an ldeqalle ttInpC...... Illirm system 10
JlIOVidc wnin. in me ,VIM of a hatml IyeMm faihwe.
AMdoMIly. the pnta__ roof mM.rial at.U have • &her­
... ....-.c.~).... than 2.0.
................'Ap-eea--oc:aapiedforaro-inl
1-ee1lllnkJS of ftoWUI and pIaMs Oft • production buls or
fa' l'eIIWch. witboul pobIil.' ace...
............:A~OCC:I.... forlfOWinCI...
n.- of flowcn and pia... lid "Vi.. ICaual public
...forb",,"oso(vilwinCanci~die varioua
pMlacII.lncladcd In ibis CIItpy arc ancnboual occupied
for edaclliamal purposes.

leIU (i1'eUM IDOW IMdI: Ground IftOW tOfllls to be utilized
'" ....,..... che desip W'l)W lOGtb for rotIs all liven in
Ficua la.3(1). 1a.3(2) aod 1••3(3) fer the comJauous
Uni. Stiles. III some arcu th& ....oaQl of local variltion in

snow load.r is 10 UU'eIIIC II to prIClu4k muninatul mappin••
Sucb arut.. DOC zoned in &baa flpres but III _WI in blat.

. fll cehcr ..... the IMW /tHJd ~I .. lr*II.iDafuI. but dII
l'lUIppCd values are not inlendtd to be utillztd for cenaiIl po-
paphic such II hip caunuy. within theM lOIN. Sudl
InIII hIded irs ... waninl Ihac the zaaccl vah. tor thoet
.... applies only 10 8ClI'DUIl ....s. 0.-. snow loMI rot
sMdecl..... ln billlcolDUY aDd thOll ams shown mbIg IhaU
be detcrminecl by the local juri&dic:don reqWrclnlnta.

18IA nat·roofaDd tow.... IftOW loads: The &nOW luod on
lInobItnacteel fill roots IDd roof, bavin, a slope of 30 ....
(0.1 rid) or .... (P~ shill W caJcu1aIed in poun. persquare focr
-Ill tbe foUowing formula:

P, = C,JP,

where:

l
~~ =- Snov.· eltposure factor determined from Tasble 1608.4.

Snow IOdd lmpomnce factor determined from Table
1609.'.

P, • OI'ouct maw IMdeXpras4d in pounds per square foot,
detttmincd from Fiaures 1608.30). 1608.3(1) or
1608.3(3).

J:.tpdom The flat-roof SDOW load on cOIIdnuously~
IJarlhoUMS shall be calculated utUi%iag the followina Cor.
mula:

p/ I: C,c'!P,
where the thermal flldOl' tot pcnhousa (C,,) .O.B3....1._

_W EIfOIUM FACTOR U:,)

--__in"""OPII\ tIrrIi1\ IlCIIndinQ 0I__ .... or...m UlI Itrutture .
-.1GCIIId in ct!!!I!Y ftnIrId cr MI. ifili o.t
All....., OJ
1"''''''''''''''''''Snow lotItIbICdnIOll ............1hIIl be COftSicIered to act onlhc horiIDlltal projlctlcaof
_ ,.... The sloped roofsftow ,*(PJ CD roofl a
........tJ. 30de...... <O.5Z rad)shallbe~ ....
Lbt followiftl tonnuJa:

where:
", • PIIwooIlIIOw ItHId ~praMCI in ponds per .....

fOOt.

The rocI sJope IKIOI' (CJ is deICnnined by the touowinl for­
nnda:

roc I (a-39)
'4- - 410

WMrUislh...of....rOOCexpr.$Iec! ind.....

bl U,., Th. roof.lope factor (C,) tot coati.....y
htMId pecahouMa l.a determined b~ the follow1ftC tOl'Dlla:

C. _ 1- (GgJS)
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SlmueIJ.Ferreri
Mayor. Greenacres
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.­---_ ..- ----- ----- _.-

.....
JIEDI!kAL COIAGJNJCATJDHS COWWISSION

...bi II'M. D.C.
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alS...lt.l*th Statiou

)
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)

------------>

..DOGbt No. 95-59
DA91-S77
~5-DSS-MISC-93

OIII .....oItile 396l'1M1idp111p_•••• oflIIoIidI. _ floridaLeepe ~CiIieIII.,. in.,pItidoaI dieCoe-,.. to,......dIIt ponIao ollta rule by
.......(PeC 96-71),_•••.MarcIlll, 1116, ...... J'U*'" doubt vddi&J
.....-..bIky ofnmicipll baildjnl ClOCMI requiriDa tbat: ..nor be lIIIlIy
• ' ....ad....••. -

Ia~ .,....vrt~ 01....IIPd_.j4:tecI 011 ..

..........""""'*'~CD roo6 lid otbuIA.'IIId SI m.tled
08 _ arauacI hl popuIIIed area, .. tN".M· HurricIIlesADdrn (1m),
Ida..0pIl (both 1995),

M ·li........codainFl-wa dto_tbllcIeotW'atat to
......'. -'ity, It~ no 316 cidII to CGIM to w to
d.1 Lddllirbaildiaacoda , 0; 'nl _·....' 08-
.... .........., ofthlir COIIeI iadill.oflllnialpllllll1*.a.rcyilpIIIIIy
_Ito the pubic bIt.erest inthe..,at,.....piupaty.
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(b) A bay window which i! not more than ten feet wide may extend three feet into
a required ftoont or rear yard.

(el UnenclQsed porches. terraces. balconies and decks may extend five feet into a
required front yard. five feet into a required side yard, and 12 feet into a required rear
yard. "Unenclosed" shall mean no side enclosure. other than railings, that is more
than 18 inches in height. exclusive of' screens.

\d) 'fhe ordina."'Y projection. of' chimneys and nUll may extend into a required
yard,

(el Mechanical or HVAC equipment may be located in a required side 01' rear
yard. but on comer lota ,hall not project beyond the required side yard on the street
side of the comer lot.

(0 'rhe front. aide and rear yard requirements of this chapter shall not apply to
any neceuary retaining wall or required screening fence.
(Ord. No. 882, 10·10-91)

8ec. 21-808. Stnet troatqe for lots.

Every building that i. erected ahall belocaied on a lot having itl principal f'rontap
on a public street, on a private street which aiated prior to January 1. 1966, and
which h.. been recorded in the clerk's omc. of the circuit court or the city &lUi the
County of Jam.1 Cityj or on a private street which iB .bown on a lubclivilion plat or
a planned development plan which haa been duly approved by the dty and which h..
been recorded in the a!oreuid clerk's offtce.
(Ord. No. 862. lO·1G-91)

Sec. 21·809. Sat.elUte dblhe8 and aa.tellDae.

ta) SoMllite dilhea,

Ul In relidential zonina diatricta, satelUte diah81 Ihall be allowed u follow.:

a. Satellite diah•• with a diam.ter of 18 inchu or leu IhaD be permitted by
richt. and IIMll be limited. to beillliocated in siele or rear yard are... or
attached to the lide or rear w&l1 of a. building, or to the roof of a buildinl
facing the aide or r.r yard. No IUch ••tellite dish ah.n be located in a
front yard areaor attached to the front wall OT roofof a building Cacins the
front yard. or located in a .tde yard on tbe street side of a comer lot or
attached to the side wall or roof or a buUcllnl £acini the street side oC a
corner lot. In no event ahall that aateHite dilh be viaibl. from the Colonial
WilUamsburr historic are. C'W.

b. Satellite diIb..with a diameter or more than 18 inch.. ,hall be penni~
u a special exception requiring approval or the board of zonina appeals in
accordance with lection 21·97<n. In ita consideration of such al'P11cIWoftl,
the board may impale such conditions as it deems neceuary to protect the

8ufp. No.6 1705
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public health, wety and pneral welfare Ilnd to protect the character oi
adjacent properties and tbo.e immediately acrou the streit, and partic·
ularly the ctluacter of the Colonial Williamsbur, hiltoric area CWo In no
event shall a satellite dish be visible from the Colonial Willlamshurg
hiatoric area CWo No uleUite dish shall exceed ten feet in diameter. A
satellite diBh shall be lacateu at ground level and only in a rear yard. The
bottom of a _,ellite dish shall be no hither than two feet above the
acljacent natural grade, and the top of l.\ satellite diah shaH be no higher
ttlan 12 feet above the adjacent. natural pde. TIle latellite dish shall be
Nt back at leut three feet from any side property line and five feet fl'om
any rear property Hne, and on comer lata ahall not project beyond the
required side yaTd on the street side of the comer lot. All satellite dishes
shall be of a subdued color to blend with the landscape. Satellite dishes
shall be acre.ned from view from a.djacent properties by new or existing
plant material, obscuring fence or buildings on all aides except the side
oriented to the line of t'lCe1)tion. The color of the ..telUte dish and the type
oC scneninl shall b. approved by the board of loning appeals.

c. SateUlta dish•• located in the Architectural Prelervation AP and Cor­
ridor Protection CP Diltrie:t8 shall be awroved by the architectural re­
view board, in accordance with article IX. if they are vilible from a public
atnet.

(2) In any nonresidential zoninrl diltrict, satelUte dian.. shall be allowed as
foUowa:

.. Satellite diah.. with a diameter ort &inches or 1....hall be permitted by
right, and shall be limited tD beini located in side or rear yard areu, or
attached to the side or rear wall of a buildin" or to the roof of a building
faemg the side or fear yard, or located en top of a nat·roored building. No
such u.telUte diah shall be located in a front yard area or attached ta the
front wallar roof Df a buildini facing the rrant yard. OT located in a .ide
yard on the Itreet side of a comer lot or attached to the side wall or roof
ot a buiicliq facing the street side of a corner lot. In no event shall the
aatellite dish be visible from the Colonial WilUamaburi historic area CWo

b. Satellite diab.. with a diameter of more than 18 inches shall be located
only at ground level in a rear yard or on top of a nat-roofed building, and
shall not exceed 12 feet in diameter.

1. Ir located a ground tevel. the satellite dish shall meet all require­
menta, other than lize. listed in section 21-609(a)(1), and muat be ap­
pmvecl as a special exception by the board of zonin, appeals. in ac.
cordance with section 21.97<fl.

2. lflacated on top of a flat-roofed buildiDg, the .atellit. dish shall be set
back from tbe edge of the ruof u distanc:e equal to at 1...t two times
the heirht of the satellite dish. The top oC the satellite dilh shall be no

Su". No.6 1706
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higher that 12 feet above the roof. The aatellite dish shall be screened
on all sidee except the side oriented to the line of reception by an
element of the b",Uding or by B separate, permanently inatalled screen
hannonizing with the building in material. colof', site and shape.
Screening shall be approved by the architectural review board when
required by Article IX, Architecturai Revil!!w.

c. SatelUte diahes located in the Architectural Preservation AP and Cor'
ridor Protection CP Districts shall be approved by the architectural
review board in accordance with article lX. ir they are visible from a
public street.

(3) tC a useable satellite &illlal ClU\not be obtained by locating or siunK a dish
antenna in aecordance with the above-listed criteria, an application for a
special exception may be made to the board of zoning appeals. The board of
'luning appeal. may authorize an exC81)tion to the placement and/or size lim·
itations In order to provide for the reception of a useable lignal. In ita con­
sideration of such applications, the board may impale such conditions as it
dams necealary to protect the publtc health, safety and reneral welfare and
to protect the charlder or adjacent propertiel aDd thole inunediately across
the stTeet, ud particularly the character of the Colonial Williamsbura his­
toric aTea CW. In no event shall a satellite dish be visible Cram the Colonial
Wllliamabur« hbtorie area CW.

(41 No letterinl or advertising messagee shall be painted on or attached to any
latellite diah sreater than 18 inches in diameter.

(bl Altten.naeo

ll) Radio and television antennae for home USB. when attached to the main
building, shall be exempt from height loequirementa of this chapter.

121 Towers supporting radio and television antennae shall not exceed the height
allowed for acceuory buildinp in the zoning district in which they are 10'
eated. The board of zoning appuls may approve, u a special exception in
accordance with section 21·97m, an increue in the height of the tower up to
the luaximum heilht allowed for main IiItructures in the ~onini diltrict in
which it is located. In no event shall the tower be visible from the Colonial
Williameburg hiltoric area CWo

(Ord. No. 862, 10·10·91; Ord. No. 3-95,3.9.95)

See. 21..-10. Screening requiremellt8.
(a) Mfchcmit:lJi equipmen.t.

(l) Ground- and roof·mounted equipment shall be screened from view from a
public street or other public place, from acliaeent lots in a residential district,
and from an adjacent lot containing a residential use by one Dr more of the
rollowing: '

a. An element of the buUdinlr.

Sl&SlP. No. 4) 1707
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TO:

DATE:

CITY OF
WILLIAMSBURG
MEMORANDUM

Mayor aad City Council

Jauuary 6, 1995

SUBJECT: OrdiaaDce #3-95: 18 inch Satellite Dilhes

Competition in the·telecommunications ~ector (cable, telephODC, sateUiLe communicatioDS.
etc.) is one key to future service improvemellts at a fair price. The city needs to look at its
regulalions with eye toward removing ilnpedimenu to the functioning of the
telecommunications marketplace.

A leae.r received from James W. Bateman, Sr.• a. member of the City'S Cable Advisory
Committee. (attached) sugeslinl that me City rethink how its resuictions on small satel1lre
dishes. fics intO this pro-compedtion approach.

The Zoning OrQinaace now n:qWn:ti &hI1 my sau:Wac dish in rasidcmial di.tuicu be approved
by tbe Board of Zoniog Appeals. The abcbed ordiDlllCe would modify this rescricUon aad
allow 18 iF diIhc:s or less by ri&W in side aad rear yards, or auached to the side or rear
of the buildinS. proVided that they are not visible from the aU'eCt. In non-residential districcs~

18 inch dishes would also be allowed by right in side and rear yards and on flat roofs,
provided that they are not visible from the street. AUowing these small dishes by riaht
would make the option of rt:eeiving direct broadcast satellite television in lieu of cable more
viable.

SIaff c:OIdact: Reed Nester

Recommendation: That CitY Council refer me aa.ached ordinance to me Planning
Commission for review and recommendation. Since the aaached ordinance is an amendment
to the Zoning Ordinance, public hearings will be required by Planning Commission and City
Council.

9~1=-
Jackson C. Tuule
City Manager
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TO: Mayor and Cif.y Coundl

DATE: February 27, 1995

SUBJECt: PCR It) 1·95
Amendment of the Zoning Ordinance by the revision of See. 11-609(a),
Satellite Di5hes and Antennae, t.o allow sa",lIite di8h~ with a diameter of
&8 inches or less hy riCht.

City Council. at its JanLlw'y 12th meeting, referred f.u Planning Cf.,nllnission for review and
.-.commendation a prOpl18a1 ro amend the Cily'S ulning Ol'dimmcc by revising the sacellite
dish rClulaticns [Sec. 21-609(a)] to allf.lw dishes wilh a diamelCr of I81t or less hy right. The
ptCStmt re;uJations require Board of Zoning Appeals approval in residential districts, witb
at maximum sue of ten feer.

T~ Commission has lI\odifi~d the :\ulle~ted ordinance 1\$ forw.uded by City Council:
lanlWlgC has been ndded to suhsection,; (aX1)1\. and (a)(2)a, allowin" satellite dishes to be
located on the roof l)f a buildin.: facing a side or rear yard; and provisiulls have: been added
u subsections (a)( I)e, and (a)(2)c , n,)ling that satellite dishes located in the Architectural
PNscrvation (AP) 1\nd Corridnr Proheclion (CP) districts, ancJ visiblc from a public street,
must bc "pprove:d hy the: Archit~cturdl Re...i~w R'lard. If l:L. sa~lIi~ dish in the AI' or CP
district is nol visible: I"mm a puhlic street. ARB appruval is not required. (f a satellite dish
is nut located in the AP or cr district. nnd th~ dir:;h is luca~d in ~iccordance with subsections
(a)(l)a. and (a)(2):l., it can be visihle from n public ~lreel.

PLANNING CO).IMISSION UECOMMENDATION

The Planning Commis,ion held n puhlic hearing un these chances on February 15th. and no
ORe spoke at the plIhlic he:tring either for or t\pin~( the changes. The Commission
unanimously recol1lll1~nded to City Council trull the Zoning Ordinance be amended to aUow
satellite dishes uf IS- diameter nr less by righl. in accordance with the ouached ordinance.

R~-r?/.,J-
Reed T. Neaaer
Planning Director



CITY OF DALLAS

April 12, 1996

Office of the Secretary
Federal Communications Commission
1919 M Street, N.W., Room 222
Washington, D.C. 20554

Re: Petition for Reconsideration

OOCKET FiLE COP~ ORIGINAL

In the Matter of Preemption of Logi Zgnina Rqulation of Satellite Earth
StaDllIl§. lB Docket 'Jo. 95-59, DA 91-577, 45-DSS-MSC-93

Dear Sir or Madam:

Enclosed herewith please find an original and twelve copies of the Local
Communities' Petition for Reconsideration in the above referenced matter. Please
file stamp one copy and return to the undersigned in the enclosed envelope.
Should you have any questions, I may be contacted at (214) 670-3478.

Sincerely,

~~C~-
Scott Carlson
Assistant City Attorney
City of Dallas

On behalf of the Local Communities

Enclosure

,....,OC:x:·d._Q!J (
• ~. \!'":'
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APR1sm6

Petition for Reconsideration

submitted by

the Cities of Dallas, Texas; Arlington, Texas; Austin, Texas;
Fort Worth, Texas; Knoxville, Tennessee,
the National Association of Counties and
the United States Conference of Mayors

for reconsideration of the rule adopted
at 2.7 C.F.R. § 25.104 (a) through (e)



Summary

The Local Communities, composed of organizations representing local

governments nationally and local governments in Texas and Tennessee,

request that the adopted rule be reconsidered in light of Congressional

instruction in the Telecommunications Act of 1996 (lithe Act"), recent

Supreme Court decisions curtailing the exercise of Commerce Clause power

and the traditional udicial deference which is given to local health and safety

regulations.

The Local (ommunities assert that the rule as developed is more

expansive than intended by Congress. The adopted rule covers services

which are explic ltly excluded from the rulemaking authority. The

Commission should defer to the clear expression of Congressional will and

intent and limit the application of the rule to those services intended by

Congress. Cong-ess, in the most sweeping pronouncement on

telecommunicatiof1" in a half a century, delineated those services which it

considered appropriate for rulemaking. Many potential reasons exist for the

apparent restraint -;hown by Congress but the one certainty is that a much

more limited rule was envisioned by Congress.

The Local C.lmmwtities contend that the adopted rule does not reflect

the Congressional· v directed standard. Congress indicated a standard of

impairment shouU apply. The rule adopted by the Commission simply

presumes all State and local government regulations affect the installation of

satellite dishes. TI \ere is no actual finding of impairment by a particular local



government regula tion.

The Local Communities contend that the adopted rule exceeds recently

expressed limitations on federal regulatory authority. The Supreme Court

recently curtailed the exercise of Commerce Clause power in areas reserved

for the exercise of traditional local police power. The Court noted that the

regulated activity must "substantially affect" interstate commerce. While the

record is replete with alleged instances and allegations of abuse, in reality,

compared to the existing number of subscribers and the exponential growth

and forecasts for th(· industry, the regulated activity, local zoning and other

codes, do not substantially affect interstate commerce. The Commission has

substituted its judgment for that of the state and local government officials in

health and safety matters, traditional areas of local police power and judicial

deference, and precluded enforcement of such regulations absent

Commission approv.\1.

Finally, a per se presumption of invalidity of local ordinances turns the

traditional judicial deference which state and local government health and

safety regulations enJoy on its head. It is contrary to federalism principles and

the review standards which the Commission's own rules enjoy.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

WASHINGTON, D. C.

In the Matter of

Preemption of Local Zoning Regulation
of Satellite Earth Stations

)
)
) IB Docket No. 95-59
) DA 91-577
) 4S-OS5-MSC-93
)

Petition for Ilecouidlntioo

The City of Dallas, Texas by its attorneys and the Cities of Arlington,

Texas; Austin, Te)las; Fort Worth, Texas and Knoxville, Tennessee and the

United States Confl>rence of Mayors and the National Association of Counties

with their conSt'nt (herein referred to collectively as the "Local

Communities") he"eby file this Petition for Reconsideration pursuant to 47

C.F.R. § 1.429 anc requests reconsideration of the adopted rule related to

preemption of State and local government satellite earth station regulations

found at 47 C.F.R § 25.104 (a)-(e), adopted February 29, 1996 pursuant to

Report and Order clod Further Notice of Proposed Rulemaking. IB Docket No.

95-59, DA 91-577. 45-DSS-MSC-93 ("NPRM") and in support thereof would

show the following:

L

The Adopted Commission Rule Should be Revised to Reflect Congressional
Intent E) pressed in Section 207 and the Legislative History

A. COOIX'"-' Directed a Much More Limited Rule Than the One Adopted
by the Commission

1



The rule adl>pted by the Federal Communications Commission C'the

Commission") dot'~ not reflect Congressional intention expressed in the

TelecommunicatioJ IS Act of 1996 ("the Act). 1 With passage of the Act,

Congress directed the Commission to promulgate regulations addressing

State and local regl1lations which uimpair a viewer's ability to receive video

programming serVl.:es through devices designed for over-the-air reception of

television broadcas r signals, multichannel, multipoint distribution service, or

direct broadcast satellite services."2 The adopted rule is much broader and

more expansive than Section 207 of the Act authorized or Congress intended.

This rule should bE' altered to match Congressional directives.

The Act represents the most sweeping legislative pronouncement on

telecommunication~in nearly half a century. Section 207 represents the only

instructions to the Commission to promulgate regulations addressing state

and local regulati< ns related to over-the-air reception devices. The statute

and legislative hislory are void of any other authority or intention to cover

services other than the ones enumerated in the statute or legislative history.

Nothing in the A:t addresses any authority the Commission may have

Pub. L. No. 104- 04. 110 Stat. 56 (1996).

2 Section 207 of the Act.
2



possessed prior to the Act to preempt local zoning regulations3; however,

Congress very spedfically identified the relevant services for Commission's

rulemaking authority~ Report language indicates that the rulemaking

authority is limited to "zoning laws, regulations... contrary to this Section,"4

This reference to "this Section" addresses the listed services which Congress

intends for the Con \mission to impact.

The adopted rule expands well beyond the services included within

the Section 207 rUiemaking directive to include services Congress did not

want included. Tht.? adopted Commission rule covers transmission antennas,

C-band antennas ard lower power direct broadcast satellite services,S C~band

services were nol part of the Commission's mandate.6 Among direct

broadcast satellite services, only higher power direct broadcast satellite

services were contemplated by Congress in the Section 207 authority delegated

to the Commission 7 Congress did not include lower power direct broadcast

satellite services (,r Fixed Satellite Service ("FSS") within its regulatory

~ NPRM" 16. Set' also. NPRM .. 60. 61 where the Commission makes a similar
assertion of auth(Hity with regard to VSAT. C-band and lower power DBS service
providers.

4 House Commerce Committee Report. H. Rep. 104-204 at 124 ("the Report").

5 SPRM 116.

6 House Commerce Committee Report. H, Rep. at 124 ("the Report"). "Thus. this
section does not prevent the enforcement of Sate or local statutes and regulations. or
State or local legal requirements or restrictive covenants or encumbrances that limit the
use and placement ~)fC-band satellite dishes"

7 H. Rep. 104-204 ;:t 124.
3



directions to the Commission. Finally, the text of Section 207 itself is directed

to " ... regulations \¥hich impair reception..." The provision does not target

IIreception and transmission."

The Commlssion notes that Congress did not expressly preclude the

Commission from l'nforcing its preemption rule to services other than DBS.S

On the other hand, Congress has expressed no affirmative authority to cover

services other than DBS. The Local Communities contend that Congress, by

including the worll s "contrary to this Section" in the Report, intended to

limit the Commissi,lO to regulations which addressed the delineated services.

An approach more aligned with Congressional intent begins with

interpretation of Sf.ction 207 in light of Congressional notice of the inception

of rulemaking for the adopted rule. q As noted, Congress did not include the

additional service., incorporated by the Commission in its Section 207

directive. Conseql,ently, Congress did not desire the Commission to enact a

broader regulation By implication, in choosing another, more limited and

restricted approach than the Commission proposed, Congress rejected the

Commission's expi,nsive approach. The only thing that is for certain is that

8 NPRM 1 6l.

'I Preemption of Lll~al Zoning Regulation of Satellite Eanh Stations. 10 F.e.e. Red.
6982 (1995) adopted April 27. 1995. released May 15. 1995 ("Notice"). The House
Finance and Te\e...:ommunications Suocommittee considered H.R. 1555 on May l7.
1995. The HouSl.· Commerce Committee considered H.R. 1555 on May 25. 1995.
Substantial reviSIons of the H.R. 1555 were made between the time the bill was
reponed from c.lmmittee and the time the whole House took up the bill. All
represented opporrunities for the House to adopt the Commission approach. It did not.

4



Congress spoke in .;ection 207 of regulations directed at certain satellite dish

services and in doing so omitted C-band services, lower power direct

broadcasting servic~s and transmission matters.

The Commission notes that it does not believe that Congress intended

for FSS to "face regulatory hurdles" not shared by 085.10 Congress made no

such declaration (1' even inference in Section 207 or the Report. To the

contrary, Congress expressed a clear intention to cover only the higher power

oB5. 11 At least (me reason could center on the smaller and less obtrusive

dish. Congress wa~, demonstrating a greater restraint and deference for local

regulations in limhng its focus to the smaller dishes. Other reasons rest on

finding that no int('rstate commerce interests are implicated by State and local

regulations covering FSS services.

The same analysis applies to C-band type services. The Report plainly

expresses that COllgress did not intend to include C-band sateUite dishes

within its rulem aking instruction to the Commission.12 The Local

Communities beli,'ve that Congress has spoken clearly on this point and

coverage of C-band satellite dishes should be eliminated from the adopted

rule.

10 NPRM160.

I J The Repon at 12.... "The Committee notes that the "Direct Broadcast Satellite Service"
is a specific servi"t' that is lim ited to higher power DBS satellites.

12 H. Rep.. L04-2Q4 at 124. "Thus, thi~ Section does not prevent the enforcement of
State or local statutes and regulations. or State or local legal requirements. or restrictive
covenants or encu mbrances that limit the use and placement of C-band sateUite dishes."

5



Finally, Sec~ion 207 applies only to restrictions which "...impair a

viewer's ability to receive video programming." Again, the Commission's

proposed rule extends beyond the Congressional instruction for at least two

reasons. First, Secrion 2C17 is limited to regulations which impair reception.

To the extent the adopted rule targets transmission antennas, it is misguided.

Second, the Commission mandate under Section 207 covers only video

programming. Wh iIe some VSAT services may have been impacted by local

regulations,13 they are not used to deliver video programming.

The Local (:ommunities disagree with the Commission conclusion

that this language foes not address its limited, preexisting preemption.14 At

the minimum, Cr,ngress has not directed an expansion of the limited,

preexisting preem.>tion which the new rule adopts with respect to lower

power direct broadcast satellite services, C-band services and transmission

matters.

B. Cooaress Did Not Mandate The Preemption Rulemakina And
Presumption Approach Based On Satellite Dish Size Adopted By The
Commission

Congress elldorsed development of regulations based on impairment,

rather than a presl.mption of invalidity of all local regulations which apply in

l.~ NPRM, 61.

14 NPRM, 61. Th~ Commission construes Section 207 as an expression but not the
definitive expres..'ion of Congressional will regarding C-band satellite dishes. The
Commission makl's similar statements regarding FSS (see NPRM, 60).

6



some manner to satellite dishes.!; The Commission, in the adoption of the

presumption approach, only presumes impairment. There is no actual

finding of impairme:>nt for a particular complainant. Similar to the different

services which Congress directed covered and those the Commission has

chosen to cover, the Commission has adopted a different approach to the

standard of regularion than that dictated by the Congress. Yielding to the

delegated authoritv granted by Congress and the legislative intention of

Congress, the Commission rule should not expand its rule to create a per se

presumption based on size and denial of enforcement.

JL

The Co.mi••ion's Authority To Intrude Into The Intensely Local
Province Occupied By Local Zoni"lr H_lth And Safety Codes Is

Orcumscribed By Recent Supreme Court Action

The Commission correctly points out its mandate under federal law

and case law uph.llding the exercise of its power in the pursuance of this

mandate.16 Yet, t')e Commission fails to discuss the most recent Commerce

Clause analysis rei.. ted to State and local issues by the Supreme Court. In~

y. Lopez17, the Supreme Court struck down the federal gun free school zone

law. Recognizing 'hat Lopez is a criminal case and the Commission is dealing

I5 Section 207 of the Act.

16 NPRM 'I 10 through 14.

17 U.S. y. Lopez. - US-. Ll5 S. Ct. 1624. 131 L. Ed. 2d 626 (1995).
7



in the traditional t'conomic arena entitled to judicial deference, the Lopez

Court still provid~ lessons which are instructive. For the first time in many

years, the Court Ct. rtails the exercise of federal power under the Commerce

Clause. In reachir.g its decision, the Court noted areas of traditional local

control and federalism principles and analyzed the expansive reach

contended by the government. The Court refused to "....convert

congressional authority under the Commerce Clause to a general police

power of the sort n·tained by the state."18

Although it is possible for federal regulations to preempt state and

local law, the COfJ'mission surely can not do what the Congress itself can not

do. The local reguiations at issue in the satellite preemption matters - zoning,

land-use, building and other codes - are just those codes which represent an

exercise of local gl lvemment police powers. In essence, the Commission, in

substituting its ju..igment for that of the local governments and assuming

these police pOWl rs, is proceeding upon the path about which the Court

expressed grave misgivings and was unwilling to tread. In this substitution

of judgment, the ( ommission is functioning as both a local zoning board and

a local building ofticial issuing permits.

The Lope ...:,. Court concluded that the proper test or review of

Congressional re~~ulatory authority r~quires an analysis of whether the

18 131 L.Ed. 626, f,43.
8



regulated activity substantially affects" interstate commerce. 19 The Local

Communities que~tion whether the notice of 1000 compiaints20 scattered

over the country i:\ a time of exponential growth for the direct broadcast

satellite industry de:amonstrates or even suggests that the regulatory activities

represented by loning, building and other local government codes

"substantially affects" interstate commerce and justifies the far reaching

approach adopted in the rule. The Commission, noting that its evidence

relates to only a !'-mall percentage of local jurisdictions and based on the

record which reflects the complaints cited by industry and bald

generalizations21 finds that a national problem exists.22 Based on this

finding, the Com..mission adopts the rule at issue which is unprecedented in

its scope and effect While Congress directed the Commission to implement

rulemaking, the l.)Cal Communities contend that Congress did not have in

mind the expansiv·· breadth and scope which the adopted rule embodies. A

rule, which yields to the Congressional mandate and recognizes the primary

functions of local governments, would be much more in accord with the

Lopez decision.

The local ( ommunities note that the direct broadcast satellite business

1'1 131 L. Ed.2d 62t . 656.

20 NPRM121.

21 E.g. NPRM '121 and 19.

22 NPRM123.
9



has grown exponen tially over the last several years. Forecasts of 5.6 million

subscribers betweer 1994 and 2000 were made by Wall Street analysts.23 One

recent publication indicates that there are currently 2.6 million subscribers. 24

At least one direct broadcast satellite programmer enlisted over one million

subscribers in slightly more than a year. 25 Other providers exceeded forecasts

for sales in 1994 and upped forecasts for 1995.26 Assuming all complaints

received by the Commission are meritorious, all numbers are accurate, and

the number of subs(ribers is truly 2.6 million, the complaints amount to .05%

of installations. Ir light of the federalism principles and deference to local

matters announcec by the Lopez court, the Local Communities question

whether the national interest at stake, as demonstrated by these statistics,

demands the sweeping, dramatic rule adopted by the Commission. Industry

has failed to demonstrate through actual complaints or instances of

overreaching, a pervasive national problem requiring a per se presumption

of preemption of i U local regulations adopted by the Commission. Indeed,

industry represer tatives have stated that problems with local zoning

23 Broadcasting and Cable, June 6. 1994 at 55.

24 Doug Abrahms. ~a)lors dish OUT objection.'i TO sauJliTe-1V zoning ban, Washington
Times, April 3. 1'196 at 88.

2~ Broadcasting am.! Cable. November 6. 1995 at 106.

2(, HFN. the Weekl~ Journal for the Home Furnishing ~etwork, November 16, 1995. at
216. The article notes that nearly 600,000 units were sold. Estimates were nearly
400.000. Project nns for 1995 were raised from 1.2 million to l.5 million.

10



currently does not ,·xist. 27 In the absence of such demonstrated evidence of

substantial affects j'lslifying the broad adopted rule, the Commission should

adopt a rule which is more narrowly tailored and address only the services

directed by Congres'l.

IlL

The Rulemaking Should Not Require Local Governments to
Justify the Inconsequentiallmpaets of Their Regulations

The Commi,",sion asserts that shifting of the burden of persuasion to

local governments to justify their regulations is really not determinative of

the outcome of tht rulemaking. 28 Instead, the Commission notes that local

governments have failed to demonstrate how their regulations do not impair

reception, states thilt it is replacing state and Local law, and that state and local

27 DoUI Abrahms. ""ayors dish 0111 objections to saleUite-TV zon;"g ban. Wuhinaton
TImes, April 3. 1496. at page B8. A representative of the satellite dL~h industry. Paul
Bross, editor of SelSllilC News, states. '"The growth of this industry is at a critical
point. Zonina [re~trictionsl are not a problem now. but down the road they could be.
[F.mphal\is added I at B12.

28 The Commissior notes in '32 that reversal of the standard of persuasion is not
determinative. Yct. it is instructive that the federal courts apply exacdy the opposite
standard to health and safety regulations enacted by local governments. E.g.
Penpio.toIl y. vwn Coqp.• 876 f.2nd 414 (5th Cir. 1989). "Presumption against
preemption applif"s to state or local regulation on matters of health and safety" at 417.

715.40; r~~'~r\fft1 t.~m Mf1{~a1=:i:~liii;J~:
y, City of Cincinnati. 6 FJd. 1154 (6th Cir. 1993) where the court in considering
towing regulations which were ena(..'ted for safety. minimum levels of service and
consumer protectlln reasons states. "Such l:t1ncemli have consistently been regarded as
legitimate. innate Iy local in nature and presumptively valid. even wbere; CClulations
enacted to addres., those concerns haye an impact On illterswe commerce." at 1163. Set!
also Pjkc y,Brw:~ Church. Inc, 397 U.S. t 37. 142. t,)(} S. Ct. 844.847. 25 L.Ed.2d
174 (1970).
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